The opinion in support of the decision being entered today was 
not written for publication and is not binding precedent of the 
Board. 
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of a 37 CFR § 1.116 (2004 ) (effective Feb. 5, 2001) amendment 
filed on Jun. 7, 2004. It appears that the examiner has entered 
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The subject matter on appeal relates to a method for 
distributing a scented chemical composition for hunting animals 
(claims 1 and 2) and to an apparatus for distributing a scented 
chemical composition for hunting animals (claims 3-14 and 16- 
20). Further details of this appealed subject matter are 
recited in representative claims 1 through 3 and 9 reproduced 
below: 

1. A method for distributing a scented chemical 
composition for hunting animals, the method 
comprising : 

providing a pressurized dispenser for pressure 
based dispensing of a foam string from a distance away 
from a target, the distance being sufficient to avoid 
an ambient environment being contaminated by human 
scent, the foam string including the scented chemical 
composition to attract animals or mask human scent or 
both; and 

discharging the foam string toward the target. 

2 . A method for a hunter to hunt animals by 
dispensing a chemical composition that emits a scent 
from a dispenser, the method comprising; 

configuring a can to dispense a liquid-gas foam 
string of encapsulated plastic resin, the string 
including the chemical composition; 

providing the chemical composition so as to emit 
the scent for a selected period of time after being 
dispensed, wherein the scent attracts animals or masks 
human scent; and 

dispensing the string from the can toward a 
target, the string being dispensed far enough away 
from the can that the hunter does not substantially 



this amendment. (Examiner's answer mailed on Jul. 20, 2004 at 
2, "Grouping of Claims.") 
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contaminate an area around the target. 

3. An apparatus for distributing a scented 
chemical composition for hunting animals, the 
apparatus comprising : 

a pressurized dispenser for pressure based 
dispensing; and 

a foam string dispensed by the dispenser, the 
foam string including the scented chemical composition 
for hunting. 

9. The apparatus of claim 3, wherein the 
chemical composition comprises a chemical composition 
that masks human scent. 

The examiner relies on the following prior art references 
as evidence of unpatentability: 

Cox et al. 3,705,669 Dec. 12, 1972 

(Cox) 

Easley 4,771,563 Sep. 20, 1988 

Konietzki 4,788,787 Dec. 6, 1988 

Claims 1 through 6, 11 through 14, and 16 through 20 on 
appeal stand rejected under 35 U.S.C. § 103(a) as unpatentable 
over Cox in view of Konietzki. (Answer at 3-4.) 
Correspondingly, dependent claims 7 through 10 on appeal stand 
rejected under 35 U.S.C. § 103(a) as unpatentable over Cox in 
view of Konietzki, as applied to claim 1, and further in view of 
Easley. (Id. at 4 . ) 
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We reverse as to claims 1 and 2 but affirm as to claims 3 
through 14 and 16 through 20. 2 

Cox, the principal prior art reference, describes a 
pressurized dispensing container containing a composition 
comprising a resin for forming a cohesive body of plastic foam, 
a surfactant for providing a surface of controlled tackiness on 
the foam, and a propellant in which the resin and the surfactant 
are soluble for propelling the composition from the container 
and for subsequent expansion to form the foam. (Column 1, lines 
19-27.) Cox further teaches that Ma]s the composition is 
expelled, it remains in the form of a thin string..." (Column 
2, lines 48-53.) Cox also teaches that "if desired perfumes 131 



With respect to the rejection based on Cox and Konietzki, 
the appellants state that the claims should be considered 
separately in two groups as follows: (I) claims 1, 2, and 11; 
and (II) claims 3-6, 12-14, and 16-20. (Appeal brief filed on 
Jun. 7, 2004 at 4.) For reasons discussed more fully below, we 
will consider claims 1, 2, and 11 individually. As to Group II, 
we select claim 3 as representative and confine our discussion 
to this representative claim. 37 CFR § 1 . 192 (c) (7 ) (2003 ) 
(effective Apr. 21, 1995) . With respect to the rejection based 
on Cox, Konietzki, and Easley, the appellants state that claims 
7-10 stand or fall together. (Appeal brief at 4 . ) We select 
claim 9 as representative and confine our discussion to this 
representative claim. 

t3] With respect to the definition of the term "perfume," 
Merriam-Webster ' s Collegiate Dictionary 863 (10 th ed. , 1996), 
copy attached, includes the following: "a substance that emits a 
pleasant odor; esp : a fluid preparation of natural essences (as 
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or other odors may be incorporated in the composition/' Column 
7, lines 12-14.) According to Cox, the container may be used as 
a toy or play article. (Column 1, lines 7-15.) Nothing in Cox 
suggests the use of the disclosed container for hunting animals. 

Konietzki, the other reference on which the examiner relies 
to reject appealed claims 1 and 2, discloses a scent propagation 
device having a leak-proof container and a line contained in a 
housing that is saturated with liquid concentrate of a scent 
indigenous to the environment of the game that is hunted. 
(Column 1, lines 51-55.) According to Konietzki, the line may 
be drawn out from within the housing as a means of dispersing 
the scent. (Column 1, lines 55-57.) 

The examiner states that "Cox et al. do not disclose a 
scent for a hunter to lure animals " but that one of ordinary 
skill in the art would have been led to combine the teachings of 
Cox and Konietzki to arrive at the subject matter of appealed 
claims 1 and 2. (Answer at 3-4.) We disagree. 

As a preliminary matter, we note that appealed claim 1 
recites "scented chemical composition to attract animals or mask 
human scent ." (Emphasis added.) Thus, contrary to the 

from plants or animals) or synthetics and a fixative used for 
scenting ." 
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examiner's finding, Cox discloses the use of a "scented chemical 
composition" in the form of perfumes. Similarly, appealed claim 
2 recites "scented chemical composition for hunting. " The 
subject specification informs one skilled in the relevant art 
that the term "chemical composition" includes "a composition 
that masks human scent." (Specification at 3.) Accordingly, 
one skilled in the relevant art would understand that the 
recitation "scented chemical composition for hunting" 
encompasses Cox's perfumes, which would serve to mask human 
scent . 

Nevertheless, we find no motivation, suggestion, or 
teaching in either Cox or Konietzki to make the examiner's 
proposed combination. While Cox suggests a method for applying 
the foam on "inert surfaces such as windows, walls, and the 
like" for play purposes (column 2, lines 63-68), such a purpose 
has no relation to hunting. Nothing in the applied prior art 
references would have led one of ordinary skill in the art to 
modify Cox's play method into a method for distributing [in a 
hunting ground] a scented chemical composition. In re 
Dembiczak , 175 F.3d 994, 999, 50 USPQ2d 1614, 1617 (Fed. Cir. 
1999) ("T]he best defense against the subtle but powerful 
attraction of a hindsight-based obviousness analysis is rigorous 
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application of the requirement for a showing of the teaching or 
motivation to combine prior art references.") 

For these reasons, we cannot uphold the examiner's 35 
U.S.C. § 103(a) rejection of appealed claims 1 and 2 as 
unpatentable over Cox in view of Konietzki. 

The examiner's rejection of appealed claims 3, which is 
directed to an apparatus, is another matter. As we discussed 
above, Cox discloses an apparatus including a pressurized 
container capable of dispensing a foam composition in the form 
of a string, which may include perfumes (i.e., a scented 
chemical composition) . While Cox does not disclose the use of 
the prior art apparatus for hunting, this does not defeat the 
examiner's rejection because the prior art apparatus and the 
claimed apparatus are structurally identical. Cf. In re Bigio , 
381 F.3d 1320, 1326, 72 USPQ2d 1209, 1212 (Fed. Cir. 2004); In 
re Schreiber , 128 F.3d 1473, 1477, 44 USPQ2d 1429, 1431 (Fed. 
Cir. 1997); In re Sinex , 309 F.2d 488, 492, 135 USPQ 302, 305 
(CCPA 1962); In re Wolfe , 251 F.2d 854, 855, 116 USPQ 443, 444 
(CCPA 1958); In re Hack , 245 F.2d 246, 248, 114 USPQ 161, 162 
(CCPA 1957) . 
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It is our judgment, therefore, that Cox describes, either 
expressly or inherently, each and every limitation of appealed 
claim 3. 

With respect to appealed claim 11, Cox teaches that the 
foam string may be propelled 6 inches or more from the nozzle of 
the container, which can provide more than 0.5 mile of string. 
(Column 2, lines 25-39.) Thus, it would reasonably appear that 
Cox's apparatus would have the same characteristic recited in 
appealed claim 11. 

With respect to appealed claim 9, we have already pointed 
out that Cox teaches the use of perfumes. Thus, the limitation 
recited in appealed claim 9 is of no help to the appellants. 4 

We have considered all of the arguments set forth in the 
appeal brief and reply brief filed on Sep. 23, 2004 but do not 
find any of them germane to the apparatus claims. 

In summary, we reverse the examiner's rejection under 35 
U.S.C. § 103(a) of appealed claims 1 and 2 as unpatentable over 
Cox in view of Konietzki. We affirm, however, the rejections 
under 35 U.S.C. § 103(a) of: (i) appealed claims 3 through 6, 11 
through 14, and 16 through 20 as unpatentable over Cox in view 

4 We need not discuss the teachings of Easley because they 
are unnecessary to support the rejection of appealed claim 9. 
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of Konietzki; and (ii) appealed claims 7 through 10 as 
unpatentable over Cox in view of Konietzki and further in view 
of Easley. 

Accordingly, the decision of the examiner is affirmed in 

part . 

No time period for taking any subsequent action in 
connection with this appeal may be extended under 37 CFR 
§ 1.136(a) . 



AFFIRMED IN PART 
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Administrative Patent Judge 
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' ,brates'~2 :^a ca vity- or "space, that, con tains the : heart of an. invertebrate 
"tand in arthropods is a part of tKe hemocoel. . .. t , : • c. j?- •'?'■> - 
pericarp ^ \ , per-»-Jcarp\ n [NL pericarpiurru i fr. Gk penkarpion, pod, I r. 
pen-i;+ '-i -karpion -^carpj' ( 1759), the.ripened, and; variously , modined 
! walls of a plant^ovary see ENKXTARPillustration ^ ; --^p : r 
peri-chon-dri-uin A.r*r-»-Van-dre-3m\ n, p( : ,-dria \-dre-»\ [NL. if r. 
peri- .+. Gk chondros grain, cartilage];(1741) : the membrane, of fibrous 
cbrinective-tissue that invests .cartilage except at; joints — peri-chon- 
.^tlralA-dralVo^ ,-> - ■ ■ : \o s ,*;(.*■ aai ^ixi'- . ' 

pe*ric-6*pe Vpa-'ri-ka-peX./i [LL.. fr.;.Gk penkope, section, .^P 6 "'^^ 
i.kope act ; of; cutting, lutkoptein to cut r- 1 - more at capon] (1658) :..a.se- 
. lection from a'ibook ; specif : lection 1 . • n - ; i$ K 1 = ■. • - . j • : w * -t . t ih c 
peri-cra-ni-umA,per->r , kra-ne-3m\ n. pl -ma \-ne-a\ [ME pencraneum. 
\ir . ML, f r ;i Gk- perifcranion, ^neuti-of perifcrontos around the- skull, fr. . 
peri- + kranion skull — more at cranium] (15c) ; : ";the external penos- 
>teum of the skull ^, peri<ra.ni-al \-ne-sl\ adj r ; ( »;.^,, <vm? *y , 
J -periH:y<lei\ , per->.si-kal\ n [F pericycle. ir. ,Gk penlcylc/os sphencal,:fr 
,^„V.4-: k>Wos;circleI^- ;more at wheel] i(ca ; \ 892),: ; ajthin; layer: of 
: ( parenchymatous^r sclerenchymatous cells that; surrounds- the stele. in 
Lmc*t,vascularplants^ 

periderm \?per-»-,d3rmY-n [NL pendermts. fr.ipen- ±i-demus\ (1849) 
-i-L^an outerilayer of t tissue; esp : ia cortical protective layer of many Toots 
and stems that typicallyLconsists^of phellem.-phdlogen, <and^pnello- 

pe-rid-i-um VpW'ri-de-amX n. p/ pe-rid-ia \-d&:a\ [NL; fr. Gk-piridion. 
i dim. ; of yiero leather bag] (ca; 18^23) '; : the outer envelope 0^ 

per^Sot \S^dft>^6(t peritot] (ca.U706) ^a 

'-deep yellowish green= transparent olivine used as a gem — pem-do-tlc 
N.per-^da-tik.jvid-V^df/'- i ; . v; : - ; ^V^'Zl^no^''^ , 
pe.rMo-tite 1 Apa-'ri-da-.HtX n [F'peridor/Je, fr. peridoO (-1878)': 'any ofa 
igroup of granitoid igneous rocks composed of feitbmagnesian minerals 
and esp. olivine — pe-ri-dctit-ic Vpo-.riHd^i^ikVad/ **w t ^ 
perigee Vper-a-(,)je\ n [MF. fr. NL perigeum, Jr. Gk pengeion. fr. neut. 
of perigeios near the earth, fr. peri- + ge earth] ( 1 594) : the point in the 
orbit of an object (as a satellite) orbiting the earth that is nearestto the 
nrcenter"bf the earth; also : the point nearest a planet or a satellite (as the 
* ' m^odnVreached by an object orbiting it — compare apogee— peri-ge- 
an Xtper-^-'je-anX adj 
'■ peirig-y;nbus r Vp^ri-ja-riDsV-aoV [NL^ perigynus, fr. pen- + -gynus 
-■!. -gynous] (1807) : borne bri a ring or cup of the receptacle surrounding 
na'fpistiJ- (<~ petals); also : having, perigynous stamens and petals <~ 
, n nowere)^pe-rig-y-nyArneVn>,j r it-.*?,' x . „ . , 
^peri-he-liohAiper-^elryanX ru,pl -he-lta V*ha-ya\ [NL, fr. pen- + 
M Gk h€tibs sun — more at solar] (1666) : the. point m the path^of a 
celestial body (as a planet) that is nearest to the sun — compare aph- 

elion— peri-he.lial\-*hel-y3l\fldj. < : _ j . i 

peri*kar-y-on \-*kar-e-^n. -an\ n. pl -kar-ys \-e-a\ [NL, Jr.; pert- +. 
Gk karyon nut, kernel — more at CAREEN] (1897) : CELL BODY — penj 
kar-y-al \-e-al\ adj 




iperS l^-UeSToLo -illed; -iMng also -il-lingM 1567) :; to expose to 
p^5?aTp^'ri-iiV^ 

mints that have a bilabiate fruiting calyx and rugose nutlets .} • i 
perilla oil n (1917) : : a light yellow f drying oil Jhat is obtained iram 
'seeds of perillas * " r "f ----- - 

per-il-ous \*per-*-l»\ adj (14c) : full of or involving penl : hazardous 
;=syn:see dangerous — per-il-ous^ly adv — per*il-ous*ness n • 
■peri-lune-\ , per-»-JunVn' [pen- +~L /uno moon — more at lunar] 
(1960) :■, the point inithe.path of a body orbiting the moon that is near- 
est to the center- of trie moon — compare, apolune j . ? 7 . , j 
.peri-lymphA-aim(p^.nXISy] (ca. 1839).:..the nuid, bet ween, the mem- 
branous and bony la by rinthsjof the ear ,,. , . : ; , 
pe*rim-e-ter \p^*ri-m>t3r\ n [ME perimetre. fr. L penmetros. tr. Ok, 
fr. peri- + metron measure i— more at MEASURE] 05c) 1; a : the 
boundary of a closed plane~figure~ b': the length bf a perimeter 2 : a 
" line or strip 'bounding or protecting an" area > 3 : outer limits — often 
used in pl. t ■ '.'.■'*'■! ' ^''' .'r . ' _ rvil 
peri-my-si*um \,per-3-*mi-zhe-»m, -ze-\ n, pl -sia \-zhe-a, -ze-\ [N L, 
-irreg^fr. peri-H- Gk.mys mbuse.-muscle — more at MOUSE] (ca. 1842) 
-: the connective-tissue -sheath that ; surrounds a muscle, and forms 
. sheaths for the bundles of muscle fibers . f ; " l - * 1 

\a\ abut ^ kitten, F table/ . \9r^ fprther \a\ ash ; ;\a\ ace . >a\ mop, mar 
\au\ oat \ch\ chin \e\ bet j : \e\ easy \g\ go - ;,\i\ hit V M\ ice \j\ job 
\fj\ sing A6\ go \6\ law \6i\boy \th\ thin VUjVthe \u\ loot \u\foot 
\y\ yet \zh\ vision \a, k, n . cc, ce, ue, €e, *\ see Guide to Pronunciation 



